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20 CALIFORNIA ST.  SUITE 500  SAN FRANCISCO, CA 94111 TELEPHONE: (415) 788-2040 
  FACSIMILE: (415) 788-2039 

C A S S I D Y  
S H I M K O  
D A W S O N  

A PROFESSIONAL CORPORATION 

 
October 28, 2005 

 

VIA FACSIMILE AND EMAIL 
Ms. Anne Olson 
California Regional Water Quality Control Board 
Central Valley Region 
11020 Sun Center Drive, #200 
Rancho Cordova, CA  95670 
 

Re: Tentative Cease and Desist Order to the Rancho Murieta Community 
Services District and Rancho Murieta Country Club, October 14, 2005  

 
Dear Ms. Olson: 
 

This firm represents Regency Centers in connection with its proposed Murieta 
Gardens project in Rancho Murieta, California.  This letter provides preliminary 
comments regarding the “Tentative Cease and Desist Order  to the Rancho Murieta 
Community Services District and Rancho Murieta Country Club”, dated October 14, 
2005 (the "Tentative CDO"), and regarding any related California Regional Water 
Quality Control Board - Central Valley Region (“Regional Board”) decisions on 
treatment, storage, and disposal of wastewater in Rancho Murieta.  Regency Centers 
owns certain property in Rancho Murieta and would be materially and adversely affected 
by any Regional Board decision regulating the Rancho Murieta Community Services 
District (“RMCSD”) in regard to wastewater treatment, storage or disposal.  For the 
reasons set forth below, this letter requests that the Regional Board not impose any new 
facility expansion requirements on the RMCSD or limit influent flows or connections to 
RMCSD wastewater treatment facilities.  Since Regency Centers has had scant time to 
respond to the Tentative CDO, Regency reserves the right to submit additional evidence 
to oppose the Tentative CDO (both as a matter of California administrative law and 
Federal constitutional due process and equal protection principles). 

 
The Regional Board has issued a Tentative CDO to RMCSD and the Rancho 

Murieta Country Club that describes four areas of alleged noncompliance and that 
proposes a series of plans to address those areas: 

 
1. Reclaimed water storage overflows from the golf course storage lakes at the 

Country Club. 
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2. Inadequate wastewater treatment facility (WWTF) capacity. 
 

3. Nuisance odors from the golf course storage lakes and irrigation. 
 

4. Potential groundwater degradation. 
 
The Tentative CDO purports to make findings that “the RMCSD facility does not have 
sufficient wastewater storage capacity and must address the storage/disposal capacity 
deficit before any new connections are made.”  (Page 5, #27).  The Tentative CDO also 
states that the monthly average influent flow to the WWTF “shall not exceed 0.36 million 
gallons per day (mgd) and the total annual influent inflow shall not exceed 183 million 
gallons per year.” (Page 10, #2).  The Tentative CDO requires the RMCSD to prepare 
waste discharge reports and a wastewater facilities expansion plan to provide adequate 
treatment and storage and disposal capacity to accommodate all planned growth through 
2020.  Regency is not aware of any data that supports these contentions and, as indicated 
above, reserves the right, after review of the relevant data, to make further objection to 
the Tentative CDO on the basis of actual data.  As our consultants understand the data, 
the Tentative CDO is unwarranted. 

 
A decision by the Regional Board to adopt the Tentative CDO as its final order or 

impose any other new requirements for the RMCSD to expand its planned water 
treatment and storage facilities, reduce its influent flows, or prohibit any new sewer 
connections would not only be unsupported by the evidence as Regency understands it, 
but would also cause significant material and adverse economic impacts to residents, 
other water users and businesses in the Rancho Murieta area (including to Regency's 
property interests) and conflict with state policies for efficient treatment and reuse of 
water.  The RMCSD has prepared and adopted extensive long term wastewater facility 
and financing plans that adequately consider potential growth in the Rancho Murieta area 
and comprehensively provide for future capacity for water treatment and storage.  These 
plans include the possible future conveyance of treated, reclaimed water to other water 
districts in California and thus are fully consistent with State Water Resources Control 
Board policies that encourage and recommend adoption and funding of water reclamation 
projects.  (State Water Resources Control Board, Resolution No. 77-1).  These more than 
adequately address the issues raised by the Tentative CDO.   

 
With all due respect to the Regional Board, it appears that the Tentative CDO is 

purely politically motivated.  The harm which would ensue to Regency and its property 
interests is actionable and not privileged and we therefore urge the Regional Board to 
have its staff make a careful, quantitative reassessment of RMCSD future wastewater 
treatment and storage capacity before making any decisions regarding this matter.  We 
also urge the Regional Board not to require any new expansions of wastewater treatment 
and storage capacity, or impose any limitations on sewer connections, or impose any new 
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influent flow limitations.  Such requirements could force the RMCSD to enact a building 
ban that would cause significant and material adverse economic and environmental 
impacts on Regency Centers, which in our opinion, would give rise to significant legal 
exposures to the Regional Board. 

If you should have any questions regarding this letter, please call the undersigned 
or Ed Yates at the captioned phone number. 

 
 
      Very truly yours, 
 
      CASSIDY, SHIMKO & DAWSON 
  

      By:      
          Stephen K. Cassidy 
           Attorneys for Regency Centers 
 
SKC:bls 
cc: Mark List, Regional Board 
 Thomas Engberg, Regency Centers 

Douglas Wiele, Foothill Partners 
Scott Franklin, Regency Centers 

 Richard Brandt, McDonough, Holland and Allen 
 

Attachment B-2



b su)

Gregory A. Tenorio
15040 Magno Court
Rancho Murieta, CA 95683
(916) 3s4-r747
(419) 439-7336 eFax

BY FACSIMILE AND REGULAR MAIL

October 28.2005

California Regional Water Quality Control Board
Sacramento Main Office
Attn: Wendy S. Wyels, Supervisor
I1020 Sun Center Drive, #200
Rancho Cordova. CA 95670
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Re: (Tentative) Cease and Desist Order Requiring Rancho Murieta
Community Services District and Rancho Murieta Country Club
Sacramento County to Cease and Desist From Discharging Contrary to
Requirements

Dear Ms. Wyels:

I write this letter in response to the Notice dated October 14,2005, regarding public
comments concerning the above referenced tentative cease and desist order, ("Order").

My concern is with the confusion created by paragraph 27 of the section of the Order
entitled "WWTF Storage and Disposal Capacity." That section's condition of addressing
the "storage/disposal capacity deficit before any new connections are made" references
the new "development projects" previously approved and currently under review by the
Sacramento County Department of Environmental Review and Assessment.

I currently own a vacant lot in Rancho Murieta. I am just completing the architectural
aspects of the project and have yet to submit them to the county planning department. As
I understand it, my lot has already been approved for the construction of a single family
home many years ago.

I think the new "development projects" section 27 of the Order references are the larger
projects being constructed by a private development company, however, it is not clear
from the Order whether vacant lot owners such as mvself are or will be affected bv the
Order.
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Here are my concerns. I am not in a position to wait to build my home. I sold a home
just recently and am renting in Rancho Murieta with a goal of beginning construction in a
few months. I cannot believe that the construction of my single home will impact the
concerns addressed in the Order. Further, when I purchased my lot, I was advised that
the build-out of Rancho Murieta was far from complete and that the infrastructure was in
place to accommodate hundreds more homes. That included wastewater storage
capacity.

I therefore need to know if the Order imposes a ban on any and all new sewer
connections. If the Regional Water Quality Control Board (the "Board") believes that the
Order should apply to my lot, then it should demonstrate why that is the case in order to
provide me with due process and the information I need to assess the situation. The
Board should provide information that demonstrates at what number of additional sewer
connections affects the "storage/disposal capacity deficits" causing further damage or
contamination as alleged in the Order. Section 27 of the Order states that the "RMCSD
facility does not have sufficient wastewater storage capacity" in part because of the "new
development projects previously approved." The projects referred to involve hundreds of
new connections. How many connections concern the Board? Can the board
demonstrate that one, two, ten or even one hundred connections will have any impact at
all on the current situation? Without demonstrating with reasonable certainty what that
number is, I believe that the Board would be acting in an arbitrary manner.

I believe that the conditions addressed in paragraph2T, if they are to apply at all, should
only apply to the large private development projects. I further believe that the Board
must be more precise in calculating the number of connections it considers unacceptable
given its concerns as set forth in the Order.

I thank you and the Board for consideration of my comments. If you have any questions,
I can be reached during the day at my office at(916) 445-0776. My home telephone
number is (916) 354-1747. Thank you.

Gregory A. Tenorio
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Michael R. Lozeau 
Law Office of Michael R. Lozeau 

1516 Oak Street, Suite 216 
Alameda, California 94501 

(510) 749-9102/ (510) 749-9103 (fax) 
 
Via e-mail and facsimile transmission- 
 
October 28, 2005 
 
Wendy S. Wyels, Supervisor 
Anne Olson 
California Regional Water Quality Control Board 
Central Valley Region 
11020 Sun Center Drive, #200 
Rancho Cordova, CA  95670-6114 
Fax:  (916) 464-4780 
wwyels@waterboards.ca.gov 
aolson@waterboards.ca.gov 
 
Re: Comments of California Sportfishing Protection Alliance on Tentative Cease and 

Desist Order proposed for Rancho Murieta Communnity Services District 
(“District”) and Rancho Murieta Country Club (“Country Club”) 

 
Dear Ms. Wyels and Ms. Olson, 
 
 These comments are submitted on behalf of the California Sportfishing Protection 
Alliance (“CSPA”).  CSPA objects to the portion of the CDO purporting to allow 
discharges of effluent from the Rancho Murieta Community Service District’s sewage 
treatment plant through several series of lakes at the Rancho Murieta Country Club and 
into the Cosumnes River.  The proposal to authorize those discharges pursuant to the 
State of California’s National Pollutant Discharge Elimination System (“NPDES”) 
General Permit for “Storm Water Discharges From Small Municipal Separate Storm 
Sewer Systems,” State Board Order No. 2003-0005 DWQ, NPDES No. CAS000004 
(“Small MS4 General Stormwater Permit”), if followed through on by the District and the 
Regional Board will violate the terms of that permit and the Federal Water Pollution 
Control Act, 33 U.S.C. § 1251 et seq (“CWA” or “Act”).  Specifically, neither the MS4 
General Permit nor the Act authorize discharges of treated municipal sewage pursuant to 
a storm water permit issued pursuant to Section 402(p) of the Act, 33 U.S.C. § 1342(p).  
In addition, the proposed CDO fails to recognize that, because the series of lakes located 
on the Rancho Murieta Country Club are tributary to the Cosumnes River, those lakes, 
although apparently man-made, are waters of the United States.  Hence, both the Club’s 
and the District’s discharges into those lakes must either cease or be subject to an 
appropriate NPDES permit. 
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 CSPA also objects to the CDO’s proposed embracing of the State Board 
Executive Director’s informal memorandum dated February 24, 2004 and entitled 
“Incidental Runoff of Recycled Water.”  That memorandum does not represent adopted 
policy of the State Board or the Regional Board.  The position the Director espouses in 
the memorandum regarding the use of MS4 permits for authorizing discharges from 
sewage treatment facilities, sidestepping the full range of NPDES conditions generally 
required for all sewage plants discharging to surface waters of the State, is plainly illegal.  
At a minimum, the memorandum is highly controversial, and to the extent dischargers 
such as the District as well as the Central Valley Board are now relying upon it to frame 
important water quality decisions, the memorandum is being treated as a rule of general 
application that has not been adopted consistent with Water Code § 13147 or the 
accompanying rulemaking regulations nor has it been reviewed by the Office of 
Administrative Law pursuant to Government Code § 11353.  Likewise, to the extent the 
Regional Board is treating the Executive Director’s memorandum as the rule guiding the 
CDO and the District’s and Country Club’s compliance with the CWA, the Regional 
Board also is adopting and implementing a regulation without having followed the 
requisite procedures. 
 

A. The Proposed CDO Is Incorrect To State That Effluent Discharges From 
The District’s Sewage Treatment Plant May Be Allowed Pursuant To The 
Small MS4 General Stormwater Permit. 

 
 The Regional Board’s effort through the proposed CDO to expand the scope of 
the Small MS4 General Permit to include effluent discharges from the Rancho Murieta 
sewage plant is inconsistent with the terms of the Small MS4 General Stormwater Permit.  
The permit is limited to regulating municipal storm water, not sewage effluent.  See, e.g. 
General Permit, Findings 1-5.  Section B.3 of the General Permit mandates that 
“discharges of material other than storm water to waters of the U.S. . . . must be 
effectively prohibited. . . .”  The sole exception to that prohibition is the list of authorized 
non-storm water discharges set forth at Section B.2.c.6 of the General Permit, which 
include for example “irrigation water” and “landscape irrigation.”  That list does not 
include municipal wastewater effluent. 
 
 The lakes at the Rancho Murieta Country Club are designed to discharge a large 
amount of District effluent without it ever being reclaimed or otherwise used to irrigate 
the country club’s golf courses.  The District currently treats about 0.5 million gallons per 
day (“MGD”) or 15 million gallons per month of municipal sewage.  According to 
information provided by the District’s and Country Club’s consultant, during January, 
February, and March of the rainy season, approximately 8.6 million gallons of effluent 
originally discharged by the District will flow directly to the Cosumnes River, without 
being used as irrigation water or any other reclamation purpose.  HydroScience 
Engineers, Inc., “Technical Report in Support of a Storm Water Discharge Permit,” p. 10, 
Table 5.  That amounts to over 17 days of effluent from the sewage plant being 
discharged to the Cosumnes River. None of that effluent that is routed through the lakes 
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and discharged to the Cosumnes River can be deemed to be either “irrigation water” or 
“landscape irrigation,” never having touched the golf courses or irrigated anything.   
 
 In addition to being prohibited by the Small MS4 General Stormwater Permit, 
nothing in the federal CWA suggests that the Section 402(p)’s municipal storm water 
pollution provisions were intended by Congress to be applied to discharges of wastewater 
effluent from sewage plants to surface waters.  On its face, Section 402(p) is, of course, 
limited exclusively to storm water.  Indeed, the CWA states that “[p]ermits for discharges 
from municipal storm sewers . . . (ii) shall include a requirement to effectively prohibit 
non-stormwater discharges into the storm sewers. . . .”  33 U.S.C. § 1342(p)(3)(B)(ii).  
Obviously, a proposal to use a municipal storm water permit to authorize the seasonal 
discharge of over 8 million gallons of sewage effluent to the Cosumnes River cuts against 
that Congressional directive. 
 
 In addition, EPA’s storm water regulations underscore the illegality of the 
proposed course of action.  The District’s proposed Storm Water Management Plan 
(“SWMP”) appears to treat discharges to the Country Club lakes as non-stormwater 
discharges to its municipal storm sewer system.  See Proposed SWMP, pp. 30-31.  That 
assumes that the lakes are part of the District’s municipal separate storm sewer system 
(but see below).  If that is assumed to be the case, then the District’s effluent is squarely 
prohibited from regulation under EPA’s MS4 permit regulations.  Under those 
regulations, the District’s effluent constitutes an “illicit discharge” which “means any 
discharge to a municipal separate storm sewer that is not composed entirely of storm 
water except discharges pursuant to a NPDES permit (other than the NPDES permit for 
discharges from the municipal separate storm sewer) and discharges resulting from 
firefighting activities.”  40 C.F.R. § 122.26(b)(2).1   Thus, as is the case with the State’s 
Small MS4 General Stormwater Permit discussed above, the District’s effluent cannot be 
regulated under EPA’s municipal storm water regulations. 
 
 Even the State Board Executive Officer’s informal memorandum cannot be read 
to include Rancho Murieta’s substantial discharges of wastewater to the Cosumnes River.  
First of all, the memorandum is merely a recommendation by State Board staff and not a 
binding policy document.  As noted above, to the extent the Board chooses to treat the 
memorandum as the general rule governing the District’s discharges, the Regional Board 
and the State Board’s Executive Director are running afoul of their rulemaking 
procedures.   Putting aside those procedural concerns and whether or not CSPA agrees 

 
1  “Municipal separate storm sewer means a conveyance or system of conveyances 
(including roads with drainage systems, municipal streets, catch basins, curbs, gutters, 
ditches, manmade channels, or storm drains): (i) (i) Owned or operated by a State, city, 
town, borough, county, parish, district, association, or other public body (created by or 
pursuant to State law) having jurisdiction over disposal of sewage, industrial wastes, 
storm water, or other wastes. . . .”  40 C.F.R. § 122.26(b)(8). 
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with every aspect of the memorandum, it nevertheless is clear from the memorandum that 
the Executive Director was concerned about Regional Boards applying NPDES permits 
to areas where reclaimed water was being applied for “any amount of incidental runoff,” 
the so-called “one molecule rule.”  Memorandum, p. 2.  As the tentative CDO notes, the 
staff memorandum states that “incidental runoff refers to small amounts of runoff from 
intended recycle water use areas, over-spray from sprinklers that drifts out of the intended 
use area, and overflow of ponds that contain recycled water during storms.”  
Memorandum, p. 1 (emphasis added);  Tentative CDO, Finding 11.  The District’s 
discharge of wastewater is not a small amount.  The discharge at issue is a substantial 
amount of unused effluent.   
 
 Lastly, the memorandum, although clearly understating the requirements of the 
federal CWA, states that individual NPDES permits remain required when necessary to 
achieve water quality objectives.  The District and Country Club have not adequately 
characterized their effluent and discharges.  Indeed, they have only grabbed two samples 
from two of the lakes during a single rainy season over three years ago.  Likewise, the 
monitoring required by the District’s existing waste discharge requirements is also quite 
sparse, omitting heavy metals and organic pollutants that are routinely sampled by other 
sewage plants.  Despite the limited data available about the quality of the effluent being 
discharged by the District and Country Club from the sewage plant and the ponds, the 
data shows that the discharge is in violation of several numeric state water quality 
standards, including manganese and iron.  Even assuming the State Board Executive 
Director’s memorandum is relevant, the District and Country Club have not met their 
burden to demonstrate that their discharge will not cause or contribute to violations of 
water quality standards and indeed are discharging pollutants at levels above applicable 
standards.  Accordingly, contrary to the proposed CDO, the discharge is not consistent 
with the memorandum.   
 
 Neither the Regional Board, the State Board’s executive director nor the District 
may ignore the CWA or the clear terms of the Small MS4 General Stormwater Permit in 
order to purportedly encourage the District’s reclamation.  The proposal outlined in the 
ACL provides the opposite incentive – for city’s and developers to undersize the amount 
of land set aside for their reclamation programs and then avoid the full requirements of 
the CWA confronted by numerous other municipal waste dischargers around the state by 
masking their sewage effluent discharges as storm water discharges.   
 

B. The Lakes Located On The Rancho Murieta Country Club Are Waters Of 
The United States. 

 
 The proposed CDO also overlooks the fact that the lakes at the Country Club are 
waters of the United States.  It is beyond dispute that the Cosumnes River is a water of 
the United States.  Because Bass Lake, Lakes 16 and 17, and Lakes 10 and 11 are 
tributaries of the Cosumnes River, the lakes are themselves waters of the United States.   
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Accordingly, those waters are jurisdictional and the Country Club and the District must 
comply with CWA at their points of discharge.   
 
 EPA as well as the Army Corps of Engineers define “waters of the United States” 
to include, among other waterbodies: 
 

(a) All waters which are currently used, were used in the past, or may be 
susceptible to use in interstate or foreign commerce, including all waters 
which are subject to the ebb and flow of the tide; . . . (c) All . . . waters 
such as intrastate lakes, rivers, streams (including intermittent streams), 
mudflats, sandflats, ‘‘wetlands,’’ sloughs, prairie potholes, wet meadows, 
playa lakes, or natural ponds the use, degradation, or destruction of which 
would affect or could affect interstate or foreign commerce. . . ; (e) 
Tributaries of waters identified in paragraphs (a) through (d) of this 
definition; and (g) ‘‘Wetlands’’ adjacent to waters (other than waters that 
are themselves wetlands) identified in paragraphs (a) through (f) of this 
definition. 
 

40 C.F.R. § 122.2;  33 C.F.R. § 328.3(a).  Because Bass Lake and the other lakes located 
at the Country Club are tributaries to the Cosumnes River, those lakes are waters of the 
United States as defined by the CWA.  See Headwaters Inc. v. Talent Irrigation Dist., 
243 F.3d 526, 533-34 (9th Cir. 2001).  That conclusion is not altered by the facts that the 
lakes are man-made, only discharge seasonally, or are employed for irrigation uses.  Id.   
 
 That the lakes are waters of the United States is supported by the fact that the lakes 
are neither part of the District’s treatment plant nor part of its municipal storm sewer 
system.  Although a municipal storm sewer may include a broad array of drainage features, 
EPA’s definition of municipal storm sewer systems does not include any features not 
owned or operated by the municipal entity.  In this case, the lakes located on the golf 
courses are operated by the Country Club and apparently owned by the Pension Trust Fund 
for Operating Engineers.  Nor were they in fact ever envisioned as part of Rancho 
Murieta’s municipal storm sewer system when they were constructed.  As a matter of fact 
and law, the lakes are not part of any municipal separate storm sewer system. 
 
 Similarly, the lakes are not part of the District’s publicly owned treatment works.  
Although a POTW may include the systems used in the storage, treatment, recycling and 
reclamation of municipal sewage . . . of a liquid nature,” the facility must be owned by a 
municipality, including in this instance the District.  “The term Publicly Owned 
Treatment Works or POTW means a treatment works as defined by section 212 of the 
Act, which is owned by a State or municipality (as defined by section 502(4) of the Act).”  
40 C.F.R. § 403.3(o).  It also is readily apparent that the lakes are not part of any other 
waste treatment system. 
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